MINUTES OF MEETING
MAPLE RIVER WATER RESOURCE DISTRICT
CASS COUNTY HIGHWAY DEPARTMENT
WEST FARGO, NORTH DAKOTA
JUNE 3, 2011

The Maple River Water Resource District met on June 3, 2011, at 8:30 a.m. at the Cass
County Highway Department, West Fargo, North Dakota.

Present were Rodger Olson, Chairman; Jurgen Suhr, Manager, Wesley Beilke,
Manager; Carol Harbeke Lewis, Secretary-Treasurer; Kimberly Bomstad, Accounting
Tech/Administrative Assistant; Sean M. Fredricks, Attorney for the Board; Chad Engels,
Engineer for the Board, Dean Sprunk and Wayne Kellerman, property owners in
Highland Township; John Rutten, property owner in Mapleton Township and those
whose names appear on the attached roster.

Pontiac Township drainage

Chad Engels reviewed a concept for an emergency solution to drainage problems in
Section 24 of Pontiac Township, using an open ditch and drain tile. He will look into
using smaller drain tile to bring the cost of the project down. He will put together a cost
estimate for the next meeting to present to the Natural Resources Conservation
Service. A cost share request will be submitted to the State Water Commission. Cass
County is also interested in participating in the project.

Dike Complaint from Raymond and Margaret Horner against Joel Bishop and
Orton Brodshaug in Sections 10, 15, 21 and 22 of Durbin Township

Mr. Engels reviewed a map of Sections 10, 15, 21 and 22 of Durbin Township.
Landowners expressed concern about areas where the riverbank is being built up,
which forces water on their property. Manager Olson and Mr. Engels will meet with
Raymond and Margaret Horner to look at the area. Tentatively during the week of June
13th, a stake will be placed at the elevation of the natural riverbank. This will show the
level to which property owners can restore the riverbank that will protect them, but not
harm downstream properties.

Minutes

It was moved by Manager Suhr and seconded by Manager Beilke to approve the
minutes of the May 6, 2011, meeting. Upon roll call vote, the motion carried
unanimously.

Bills

It was moved by Manager Beilke and seconded by Manager Suhr to approve payment
of Checks #4820 through #4826 and the electronic funds transfer, as presented. Upon
roll call vote, the following Managers voted in favor: Olson, Suhr and Beilke. The
Chairman declared the motion passed.



Drainage and Obstruction Complaints from Dean Sprunk against Kellerman
Brothers — consideration of Application to Drain #3700 and #3701 / operating plan
Dean Sprunk and Wayne Kellerman attended the Board's meeting to discuss the status
of the Complaints and the draft CULVERT OPERATION AGREEMENT. As a condition to a
resolution of this matter, and as a condition to approval of Mr. Kellerman’s drainage
permits, the draft CULVERT OPERATION AGREEMENT requires Mr. Kellerman to obtain a
flowage easement from the Halvorsons in the SW 1/4 in Section 25 of Highland
Township. Mr. Kellerman previously indicated he would not be able to obtain a flowage
easement from the Halvorsons. Mr. Sprunk previously offered an alternative; he
suggested that either Mr. Kellerman obtain a flowage easement from the Halvorsons as
a condition to the drainage permits or Mr. Kellerman construct a dike in the northeast
corner of the NW 1/4 of Section 36 along the existing shelter belt to protect Mr. Sprunk’s
property from the drainage constructed by Mr. Kellerman. Sean Fredricks previously
revised the CULVERT OPERATION AGREEMENT to reflect those two alternative conditions to
approval of the drainage permits sought by Mr. Kellerman. However, the Board
previously directed Chad Engels to review and inspect the area to determine if the dike
proposed by Mr. Sprunk would be necessary to protect Mr. Sprunk’s property.

Moore Engineering, Inc. conducted a survey of the area; the survey results are on file in
the Secretary-Treasurer's office. In Mr. Engels’ opinion, when there is a flood in this
area, water would naturally flow northwest through the trees, regardless of the projects
constructed by Mr. Kellerman. Mr. Kellerman offered his opinion that the dike would not
provide the protection Mr. Sprunk seeks anyway.

The parties could not agree to the terms of the CULVERT OPERATION AGREEMENT. With
that in mind, no mutually acceptable resolution seems likely in the matter. Mr. Sprunk
requested that the Board act on the two pending Complaints.

In the Drainage Complaint dated April 1, 2010, Mr. Sprunk alleges that the field
drainage in the NE 1/4 in Section 36 of Highland Township constructed by
Mr. Kellerman in the 1990s is illegal/lunpermitted drainage. In addition, in the
Obstruction Complaint filed by Mr. Sprunk dated April 1, 2010, Mr. Sprunk alleges the
ditch block in the NW 1/4 in Section 31 (in the road ditch adjacent to County Road 7);
and the approach (that contains a culvert with a flap gate) on the south side of the
east-west township road in Section 31 of Watson Township, both act as illegal
obstructions. Mr. Kellerman agreed he constructed the ditch block and the approach
following the 2009 flood.

The Board first addressed the Drainage Complaint. Both Mr. Sprunk and Mr. Kellerman
agreed Mr. Kellerman constructed the drainage in the E 1/2 of Section 36, on property
owned by the Walhood Family Trust and farmed by Mr. Kellerman, in the 1990s. The
law in effect in the 1990s required a drainage permit for drainage of a watershed of 80
acres or more. The parties also agreed that Mr. Kellerman enhanced the drainage
following the 2009 flood, in conjunction with his construction of the ditch block and
approach. With that in mind, the law in effect in 2009 controls. The law in effect in 2009
required Mr. Kellerman to obtain a drainage permit before constructing drainage of
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sheetwater of a watershed of 80 acres or more. Section 61-32-03 of the North Dakota
Century Code defines “sheetwater” as “shallow water that floods land not normally
subject to standing water.” The Board and their engineer agreed the drainage
constructed by Mr. Kellerman drains sheetwater, as that term is defined. Further,
Mr. Engels concluded the watershed area that contributes to the drainage comprises
much more than 80 acres.

The Board next considered the Obstruction Complaint under Section 61-16.1-51 of the
North Dakota Century Code. Mr. Kellerman and Mr. Sprunk agree that Mr. Kellerman
constructed the two improvements that are the subject of the Obstruction Complaint
after the 2009 flood. Specifically, Mr. Kellerman constructed the following two
improvements:

1. A ditch block in the NW 1/4 of Section 31, in the east road ditch of
Cass County Highway 7; and

2. An approach in the south road ditch of the east-west township road
that serves as the northern boundary of the NW 1/4 in Section 31 of
Watson Township; the approach contains a culvert with a flap gate that
prohibits the free flow of water.

Section 61-16.1-51 prohibits obstructions to natural watercourses or artificial drains,
including road ditches that act as drains. In this instance, all of the parties agreed the
ditch block and the approach both obstruct the drainage through the respective road
ditches. Mr. Engels and Mr. Fredricks addressed the elements of Section 61-16.1-51.
Mr. Engels specifically indicated that, in his opinion, the ditch block in the county road
ditch does constitute a “barrier’ to an artificial drain; Mr. Kellerman acknowledged
constructing the ditch block, so the “negligent act or omission” element is satisfied; and
the ditch block “materially affects the free flow of waters” in the artificial drain, since the
ditch block prohibits drainage. With regard to the approach in the south road ditch of
the north township road, Mr. Engels indicated the approach, coupled with the flap gate,
acts as a “barrier’ to the artificial drain since the approach and the flap gate both
prohibit the free flow of waters; Mr. Kellerman admitted to constructing the approach, so
the “negligent act or omission” element is satisfied; and the approach “materially affects
the free flow of waters” in the road ditch since it prohibits the free flow of drainage.

Mr. Fredricks indicated that, with regard to both items in the Obstruction Complaint,
Section 61-16.1-51 requires notice to Cass County and Watson Township as the road
authorities with jurisdiction.

It was moved by Manager Olson and seconded by Manager Beilke to approve the
following:

1. That the drainage constructed in the E 1/2 in Section 36 of Highland
Township by Mr. Kellerman is illegal, unpermitted drainage;



2. That the Board orders Mr. Kellerman to close or fill the illegal drainage
by 5:00 p.m. on July 7, 2011;

3. That the ditch block constructed and installed by Mr. Kellerman in the
east road ditch of Cass County Highway No. 7 in the NW 1/4 of
Section 31 is an illegal obstruction to drain;

4. That the approach (which contains a culvert with a flap gate)
constructed and installed by Mr. Kellerman in the south township road
ditch of the east-west township road along the north boundary of
Section 31 of Watson Township is an illegal obstruction;

5. That the Board orders Mr. Kellerman to remove the obstructions by
5:00 p.m. on July 7, 2011; and

6. That the Board will notify Cass County and Watson Township that
Mr. Kellerman will be removing illegal obstructions in their respective
road ditches; that by law they must approve the timing and the method
of removal of those obstructions; and that Mr. Kellerman must contact
both road authorities to coordinate removal.

Upon roll call vote, the motion carried unanimously.

The Board next addressed Applications to Drain #3700 and #3701 submitted by
Mr. Kellerman regarding the drainage he constructed in the E 1/2 in Section 36 of
Highland Township. Mr. Kellerman submitted these applications after-the-fact, in the
course of negotiations with Mr. Sprunk. Because the parties were not able to arrive at a
mutually acceptable resolution to the matter, the drainage is illegal, and the Board is
ordering Mr. Kellerman to close or fill the illegal drainage. It was moved by Manager
Beilke and seconded by Manager Suhr to deny Applications to Drain #3700 and #3701.
Upon roll call vote, the motion carried unanimously.

Absaraka Dam

It was moved by Manager Beilke and seconded by Manager Suhr to authorize Moore
Engineering, Inc. to proceed with adding dirt and grass seed in the voids on the cable
concrete at the Absaraka Dam spillway, not to exceed a cost of $5,000. Upon roll call
vote, the motion carried unanimously.

Request to maintain Wheatland Channel in Section 12 of Everest Township

Mark Meyers met with the Board to discuss improvements to the creek through his
property in Section 12 of Everest Township. He said the flooding continues to get
worse and he was wondering if there was something that could be done to alleviate the
problem. Mr. Engels said property owners were not interested in forming an
assessment district to maintain the Wheatland Channel, so the Water Resource District
does not have a way to fund a project. A snagging and clearing assessment district
would be another option. Private property owners could clean the channel or remove
silt, but anything beyond that would require a permit.
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John Rutten — cleaning of silt from the natural channel in_Sections 9 and 16 of
Mapleton Township

The Board determined John Rutten did not need a permit to clean silt from the natural
channel in Sections 9 and 16 of Mapleton Township because the channel will not be
made deeper or wider and no culverts will be moved.

Embden Dam — backwater roads
Chad Engels reviewed options to resolve the problem with the road upstream of the
Embden Dam washing out.

Red River Joint Water Resource District

It was moved by Manager Olson and seconded by Manager Beilke to appoint Jurgen
Suhr to serve as the Maple River Water Resource District representative on the Red
River Joint Water Resource District Board for the remainder of calendar year 2011.
Upon roll call vote, the motion carried unanimously.

Adjournment
There being no further business for the Board to consider, the meeting adjourned

without objection.

APPROVED:

Rodger Olson
Chairman

ATTEST:

Carol Harbeke Lewis
Secretary-Treasurer



